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Supdt. Commissioner Central Excise (Div-IV), Ahmedabad-II
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M/s Leamak Healthcare Pvt. Ltd.
a& an@r zr 3r# 3er 3rials 3rcra mar ?k at a sr 3near # 4fr znfeenf #t.:>

a 7TT +I#T 3f@7art at 3r4tr zn 'Cfo'li're;=rur~-~~ tf9mf 5° I
- .:> .:>

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

31rGa al aTGtarur 37aaG :
.:)·

Revision application to Government of India:

(1) (en) (@) #ftr 3en era 3fe)fer 1994 # r JR'@~~ dfQ"~<):;~-ti" 'C!cl1w
3

m-u- 'cfif 3"lT-m-u- # rrwqaa a 3iiiuctaur 3ml4ea 37fla,9al,far zinz1, 1Ga
.:> .:>

faanar, alft ifs, fal sac, is mi, me fer-1 1ooo1 at R ft afez ]

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floer, Jeevan Deep Building, Parllament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z,f ml Rt zie a ma ii a zlfG ara t fa# sisranzrr 3rczr a#r1a -tr m ~
~Sl{dll{ t autisranmr sna -a:rral -ti°,~ fa@ ±isra znr sisr i# a? aM cfil{@.A

-ti" <TT ~~Sl{dll{ *ITT~~~<):; mra=r ~ ITT I.:>

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of. processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ma h arz farz zr u2erfzfa # T <IT.~~ fclW!;i:n□1 -ti" 3"lT<TTdT ~rc;ci,

atmt3gIaa era h Raz h ma i sit sn h az fatlz znr #hr 2 fffa ]
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(c) In case of goods exported outside India ~xport to Nepal or Bhl!tan, without payment of
duty.

3tFcP, \:l~lct.-J ctJ" "\:\"~~ *.'TfGR * .fu-q \JTT ~~ •"BRT ctJ" ~ % 3tR ~- am \JTT ~
tTRT ~ ~ * gaff srgar, srfta * .Tiffl "9TF-m crr x=l1Ff - qx m ~ ~ fa snffr (i.2) 1998

tTRT109Tiffl~ -fcpq" ~iTII

(d)

(1)

Credit of any - duty allowed to be utilized towards paym-ent of excise duty on final
products under the provisions of this Act or t.1e Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i4 6gr«av grca (srfaa) Rrra81, 2oo1 fa o a sift RR[e Tua ign zv-s at ,fzii
~, ffld ~ * m-a- am hf feta a flmrafa {-mt vi srft 3mar #t err-err
,fit a refr 3mar fcnm· Gar aR;1 Ur rrll z. pl ,ff # siafar 35-z #
feifRa #t * :'T@T"f *~ * W~ i'r31N-6 'tflc1F. ctl" >Ifu ~ 611T ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soGght to be appealed against is communicated and shall be accompanied by 0
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
cop·y ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

(2) _ Rfcl\Jj.-i 3Tlffl:* ™ uf6T ~ xeplf Zen~~ m \Nffi q)1=f mm~ 200/- ~ :fITIR
at ug 3hi 6ref iaa va.yaGara snr z "ill 1 ooo /- al hgI #t Gr;I .

\ ' . .

The revision, application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where -the amount involved is more
than Rupees One Lac. · ·

tar zyca, ha sail zyca v hara argl4tr nnf@au# uf sf) -­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

- (1) ~ \:l~lct.-J ~ -~ , 1944-ctJ- tfRT:35-tl/35-~ *~:-'·
Under Section 358/ 35E ofCEA, 1944 an appeal lies o:- O

() afar qcniai a vi±fer ft imr v#tr ye, #ha sq1a yea y @lara or#ltu irznf@raw
#t fa?ls q)feathe ii i. 3. 3n. #. g, { fecal at vi .

(a) the special ~ench of Custom,. Excise &_ Service Tax Appellate Tribunal of West Block
No.2, R.K. Ptiram, New Delhi~1 in all matters relating to classificationvaluation and.

(a) saaR@Rua qR&a 2 («) is; 3rgu rarar # srft«a, sr#hat #m i tr zyea, ta
sni zyca gj hara ar@altnznrfra (Rrec) at uga 2#tr #Gar, rsnarara i i-2o, q
#ea 4Ra qr8us, ?aruft u, 3liq14la--380C16.

(b) To the west regional benph of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a)·above.

(2) kt snra gen (r4ta) Rrrah, 2oo« 6t rr o # sir«fa vua s-aa faff'fagrr
arfl#tr =znrznf@raj; al +r{arfl fas at@ta fag ·Ty -~ qfr_a ufi'afe uei sir
ct)- ir, anur at . .=rtir tr «arr rzr def sows s «a ar wan an ± stks ioooz--a, s"$
61.fil usi ra zyea #l nir, nu at -iwrj"31N-WlfllT <Tm~-~.-5 c11·¼,~--5o~cl-li.~f~ 1TI "ITT
«sg sooo/-# 39or# sf1 iset srra zrcas ir, an # uir sir atrtji@rs6jifwg so
~m~~- % as1 6; 10000/- jiRt ztf1 ctr m·{i5lll¢ xfG-i{-c~.=rr=r ~



1/ - .... 3--

a1f#a tr # sq 'it ffl cBl" \ifr4 I us ire UT vent fn4+Ra rau~a af?f. cfi ~ cBl"
WW cJ5T "ITT "GfoT '3<ffi~ cBl" 1Tlo ft.em t I

The appeal to the Appellate Tribunal sball be filed in; quadruplicate .in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall - be
accompanied against (onewhich at least should be accompanied bya fee ofRs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty I pen'atty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 .Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sec1or bank ofthe place where the bench of the
Tribunal is situated. · ·

(3) zuf gr 3mar i a{ pr sm4vii orrr star & il r@ pr sir a fg#t cnf 'T@FL\:144@a fan um IR@; gar.ta gy ft fh frar vat ffl "'{f ffi cfj ~ If~~ ~
-zqrnf@rar al ya 3fl u4qrat vs smaaa fhqr utar.&t
In case .of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the, aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt.' As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.·.

(4)

,Q (5)

' . .
arrrcru rel arf@err «497o zqen ii@r #t rgiqP-1 # oiafa feuffRa ft;31a \jcftl"'3lWcR <TT
Tr mrr zrnifenR fuftr f@rant# arras 'it "Xf~ cBl" -~-~- 1:Jx 5.6.5 h a1 111rz] zyen
fez amer alfg1 .

One copy ot application or 0.1.b. as the case may be, and the _order of the adjournmi3nt .
authority sh?II a court fee stamp of Rs.6.50 paise as i::re.scribed under scheduled-r item·
of the court fee Act, 1975 as amended.

za3j iif@rd mm#i a Ria@ra ar Rzrii at sj «ft.en 3naff fhzn oar & uh v#hr ya,
ta Irazyca vi hara 3rj)#tr rrznf@rawwi (araffafe) fr,, 1982 'it f.if%a' t I

Attention in invited to the rules covering these and othe:- related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982°. .

0

(6) «#r zyen, #tr snarl zyea vi hara r4it mrnfravr (Rrbc),# uf' rfht a ia
~a:rraT.(Demand) ~ ?;s (Penalty) ql io% q&srr aar 3rfarf& iaria, 3r@raaerpa5 1omils
qu & I(section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#scar3Taera3liarah3iaifa, gnf@ ~tar "air friar"Duty Demanded) ­
(i) (Section) is1D ha{afefa«rf@r; .
(ii) fc;iflPTcifcf~~ ifu'ufu;
(iii) pi&3fez fzrfhierr 6haserfer.

> rzqasrtifart'#st qasr #staer ii, 3r4hr' anf rt #sf qa eraamfrzrre.
For an appeal to be filed 9eforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat$ Commission~r would have to be pre-de::>osited. It may be noted that the.

· pre.,deposit is a mandatory condition for filing appeal jefore CESTAT.- (Section 35- C '(2A)
and 35 F of the Central ·ExciseAct; ·1944, Section 83 & Section 86 of the Finance .Act, 1994) . . .·

. . . . .

Under Central Excise and \Service Tax,· "Duty demanded" shall include:
(i) .• amount determined under Section 11 D; .
(ii) . amount oferrioneous Ce'.nvat C:-edit taken;
(iii) amount payable under. Rule 6 of the Cen\iat.Credit Rules.

z czar k ,sr 3mer ah if arr ifawr ama si yeas srrar <yea n vs.f@ajf atat inr far
arr srca # 10% mr=rare r 3it srzi #a aus fa~fa it ail' qtrs ifi' 1Oo/o~ tR'-_;Jrr;~!~,tl..., · ., . . . : . i . . . ., . 2-s
In viewof above,an appeal against this order shall lie before the Tribunalon,paymentf10%
of the duty demanded where dutYi or duty and penalty are m dispute, o¼:,~~~rf~~~~~l6:Jenalty
alone 1s m dispute. : cosr.
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ORDER IN APPEAL

The subject appeal is filed by M/s. Leamak Healthcare Ltd. Sarkhej-Bavla
Highway, Matoda, Dist:Ahmedabad, (hereinafter referred to as 'the appellant') against

Order in Original No. 0 8 / Supdt/FB /20 16 (here:nafter referred to as 'the impugned
order) passed by the superintendent, Central Excise, AR-V,Division-IV,Ahmedabad-II

(hereinafter referred to as 'the adjudicating authority). The appellant is engaged in the
manufacture of goods falling under CETH 30 & 17 of the Central Excise Tariff
Act,1985 [hereinafter referred as CETA-1985]. And availing the credit of duty paid

on inputs and input services under Cenvat Crelit Rules, 2004.

2. The facts in brief of the case is that, during the audit by the department it

was noticed that Cenvat Credit was taken Rs.78358/- towards service tax paid on
rent certificate, operation and Maintenance and Insurance service of their Wind Mill
situated at Dist-kutch, Gujarat away from their factory. Therefore, said services
does not fall under the purview of Input Service and not eligible for cenvat

credit, during MARCH-2014 to NOV-2014. Show cause notice was issued Q
for recovery of credit wrongfully availed, with interest and penalty. Said SCN

was decided vide the impugned order and confirmed the demand.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following grounds;

[ i] That Electricity generated at kutch, away from the manufacturing
unit of the appellant, is used for manufacture of final product at appellant
factory situated in ahmedabad, because such electricity generated at
kutch is adjusted to the Electricity used at appellant Factory at ahmedabad
.they relied on the case laws of 1. Vikram Cement [ 2006 (197) ELT 145
[SC] 2. Union Carbide India Ltd V.CCE Calcutta 1996 (86) ELT 613 3. UOI

V.Ahmedabad Electricity co.Ltd 2003 (158) ELT 3[SC]

[ ii] That services pertaining to repairs and maintenance of wind mill are
eligible for cenvat credit as input service. The definition of inputs service as
per rule 2[1] of CCR,2004,covers ·said services and cenvat credit is allowed
on services used outside the factory of manufacturer of the final product for

generation of electricity for captive use within the factory.

[iii] That services pertaining to repairs and maintenance of wind mills are
eligible for cenvat credit as input service. They relied on the case law of
Hon'ble CESTAT In case of Parry Engg. & Electronics P. Ltd. reported in 2015[40]

STR 243[TRI.lb] Ahmd.

0
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[ iv] That there was no malafide intention in taking of cenvat credit. That
the appellant was filing intimations regularly to the department,Hence it

cannot be said that they have not informed to department, regarding
Cenvat credit availed. therefore, the matter being interpretation of law,
provisions of rule 15 [2] cannot be invoked and the penalty imposed is liable

to be set aside.

4. Personal hearing was accorded on 14.C9.2017, Shri S.J.Vyas. Consultant
appeared on behalf of the appellant and reiterated the submissions made vide their
appeal memorandum. He submitted copy of the CESTAT Order In the Case of Parry
Engg. & Electronics P. Ltd. 2015[40] STR 243[TRJ.lb]. I have carefully gone through
the case records, facts of the case, submissions made by the appellant at the time of
personal hearing and the case laws cited by the appellant. I find that the impugned
order have been issued with respect to Cenvat Credit availed on service tax paid
towards various services utilized for the Wind Mill. I find that, since the said

services were used in or in relation to manufacture of final products and thus it is
covered under the provision of Rule 2 [1]of Cenvat Credit Rules.2004 Further, I rely
on the following decisions in which, it was =ield that services of repairs &

maintenance of Wind Mill are eligible for cenvat credit. I rely on the case laws of
1. Parry Engg. & Electronics P. Ltd. 2015[40] STR 243[TRI.lb]Ahmd and 2.
Endurance Technologies Pvt. Ltd. vs. CCE, Arangabad [ 2015 TIOL-1371-HC­
MUM-ST. " wherein it was held that, '

On perusal of these Rules, it becomes clear that Management,
maintenance and repair of windmills installed by the respondent is
input service as defined by Clause "I" of Rule 2. Rule 3 and 4 provide
that any input or capital goods received in the factory or any input service
received by the manufacturer offinal product would be susceptible to
Cenvat Credit. Rule does not say that nput services received by a
manufacturer must be received in the factory premises."

(O> I find that, wind mill can be installed only et places where there is heavy wind
available and hence Wind Mill is located at remote places far away .from the
factory. It is important to note that looking into the above issue, the Cenvat

Credit Rules were amended vide Notification No. 03/2011-CE (NT) dt. 01.03.2011,

w.e.f. 01/04/2011 Capital Goods includes the goods used outside the factory for
manufacturer of the final product for generation f electricity for captive use within
the factory. Since the electricity generation plant outside the factory is hence
service used for running and maintaining of it is also eligible as Input Services. As

far as nexus of generation of electricity with manufacturing is concerned, it is
pertinent to note that electricity generated at Wind Mill is wheeled through GETCO
line and Gujarat Electricity Board used to give credit of units generated after
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wheeling in the electricity bill charged from the assessee. In electricity bills,
unit generated after wheeling is shown separately. Thus I find that, since the

electricity generated at Wind Mill is used for manufacturing of the final products and

hence it is very well covered in the definition of input services.

6. Further, I find that, the appellant was filing intimations, regarding

Cenvat credit availed regularly to the department, Hence it cannot be said
that they have not informed to department. I hold that, since the demand is

not maintainable and hence interest is not applicable.

7. Further, I find that Since the credit of input service was based on

decisions given by various judicial forams,in which it was held that service tax
paid on the repairs & maintenance of wind mill is eligible for availment of cenvat

credit and on the basis of these decisions, they have availed cenvat credit and thus,
they have not violated any of the Provisions of Central Excise Act, 1944 or Rules.
Therefore, I hold that no penalty imposable under Rule 15 [2] of Cenvat Credit
Rules'2004.I rely on the decision passed by Hon'ble CESTAT Ahmedabad in the

CCE Daman vs. Paras Motor Mfg. Co.-2013 (31) STR 811. 0
8. In view of the foregoing discussion and findings, I set aside the impugned order

and allow the appeal.

9. 3r41cat zarr a Rt a& 3r4hi ar fqzrt 34la a{a fazur siar &I

0

33
(3mr gin)

3rzra (3r4re]

Copy to:

Attested~s
[K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D
M/s. Leamak Healthcare. Ltd.

Sarkhej-Bavla Highway,
VILL- Matoda,
Dist:Ahmedabad .

9. The appeal filed. by the appellant stand disposed off in above terms.

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Div-IV, AhmedabadII

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

6. oueramie.
6. PA FILE.


